
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



i 9 4 MICHIGAN LAW REVIEW 

This is unfortunate for a number of reasons. In the first place, it seems to 
imply that there was not part performance by the vendor. Where possession 
is given under an oral contract of sale, it operates both for and against the 
purchaser. The owner has allowed the purchaser to do an act on the 
strength of the contract, — to-wit: enter on the land; the purchaser has in- 
duced the owner to do an act on the faith of the contract: withdraw from 
the land. Both are therefore bound in jurisdictions where taking possession 
is a sufficient act of part performance. Wilson v. Hartlepool Ry. Co., 2 
De G. J. & S. 475, 485 ; Fry : Specific Performance, (ed. 5) § 604. In Mich- 
igan mere possession is not enough; but if expenditure by way of improve- 
ments and the exercise of acts of ownership will, in addition to possession, 
amount to part performance for the purchaser, it seems clear that giving up 
possession to the purchaser and permitting him to do acts which materially 
lessen the value of the premises should operate in favor of the vendor. The 
principle in either case is the same In the second place the doctrine of 
mutuality of remedy does not furnish the easy solution which the court 
assumes. It is now an exploded doctrine, so many exceptions having accumu- 
lated that the principle is to all intents and purposes gone. Even if it be 
accepted, one of the recognized exceptions relates to the statute of frauds. 
If the defendant had signed a memorandum of the contract, the plaintiff 
might have had specific performance, even though the defendant could not 
hold him to the contract. Ames, Mutuality in Specific Performance, 3 
Col. L. Rev. i, 5, Lectures Legal History, 370, 373. For cases, see Ames, 
Cases Equity, 421, n. I. It is difficult to reconcile this decision with such 
a firmly established exception. Again, it has more than once been declared 
that the acts of part performance must be done by the party seeking to en- 
force the contract ; indeed it is believed that it would be difficult to gnd a 
case where that was not the situation. Cf. PomEroy, Contracts (ed. 2) 
§ 105. Finally it is by no means clear that the defendant would be entitled 
to specific performance. Where something in addition to possession is re- 
quired the better view is that the acts done must be beneficial to the estate. 
Hollis v. Edwards, 1 Vern. 150; Wolfe v. Frost, 4 Sand. Ch. 79; Chamber- 
lain v. Manning, 41 N. J. Eq. 651. The court seems deliberately to have 
selected the weakest basis upon which to support its decision. 

Trespass — Damages— Notice to Agent — Willful Ttespasser.— Where 
suit was brought against a defendant in trespass for cutting timber from 
the plaintiff's land, the defendant having relied upon the advice of his attor- 
ney that his title to such land was good; held, though the defendant was 
charged with his attorneys knowledge as to the claims of third persons, 
where he had no actual knowledge thereof and acted in good faith upon the 
advice of this attorney, he was not guilty of moral bad faith and should be 
allowed the expenses incurred by him in cutting and removing the timber. 
Allen v. Frank Janes Co., Limited (La., 1918), 78 South 115. 

In measuring the damages for cutting and removing timber by tres- 
passers the court made a distinction between legal and moral bad faith. One 
who had knowledge that he had no title to lands, because of the imputation 
to him of his agent's knowledge of the facts, was held to be guilty of legal 
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bad faith only. The coort applied the same role of damages usually applied 
to cases of innocent as distinguished from cases of willful trespass and 
probably intended the terms to be used synonymously. The principal is lia- 
ble to third persons for all acts committed by his agent within the actual 
or apparent scope of his agency, Mather v. Barnes et al., 146 Fed. 1000. On 
the question as to whether the malicious acts of the agent imposed any lia- 
bility on the principal when not done with his assent, there is a decided con- 
flict of authority. 2 C. J. 854 (Sec. 537). But in the instant case it is not 
an act of the agent but his knowledge which is imputed to the principal. It is 
a well settled general rule that a principal is affected with constructive 
knowledge, regardless of his actual knowledge, of all the material facts of 
which his agent receives notice or acquires knowledge, while acting in the 
course of his employment, although the agent does not in fact inform his 
principal thereof. Armstrong v. Ashley, 204 U. S. 272; Daw v. Lolly, 213 
Mass. 578. Thus notice to an agent for the purchase of land of the rights 
of another therein is notice to his principal of such defects in title. Blair v. 
Whittaker, 31 Ind. App. 664. If then the defendant in this case had the 
knowledge of the attorney that there was a defect in his title, in entering 
upon the premises he was a willful trespasser and logically should not have 
been allowed his expenses. But as the rule is in some cases a harsh one its 
operation should be rightly confined to those cases to which it is strictly 
applicable and it cannot be invoked for the purpose of imputing actual 
malice in the conduct of the principal because of the facts known to the 
agent. Trentor v. Pothen, 46 Minn. 298; Reisan v. Mott 42 Minn. 49. The 
principal case affords an illustration of the attempts on the part of the 
courts to restrict the doctrine of knowledge by imputation so as not to cause 
injustice or hardship. 

Workmen's Compensation — Accident in Course op Employment. — 
Claimant sought compensation under the statute for the death of her hus- 
band who suffered a heat stroke while carrying on work pursuant to his 
employment by defendant. There was no evidence that deceased was ex- 
posed by his employment to any greater degree of heat than was any other 
member of the community generally. Held, in view of the fact that the 
Pennslvania statute provides for compensation for personal injuries result- 
ing from accident received "in the course of employment", claimant should 
recover. Lane v. Horn & Hardart Baking Co. (Penna. 1918), 104 Atl. 615. 

In almost every other state these facts would not present a case for com- 
pensation, the statutes very generally requiring that the injuries shall have 
been received not only "in the course of employment" but "out of the em- 
ployment" as well. Honnold, Workmen's Compensation, Sec. 101. Injuries 
from lightning, unless the victim was specially exposed by his employment 
to such dangers, are thus not within the provisions of the acts generally. 
In Pennsylvania, though, a person struck by lightning is entitled to com- 
pensation if at the time of injury he is working at his job as an employee, 
but not if he is at home or is not engaged in the business of his employment. 
The act in Pennsylvania, then, is really an insurance for all employees against 
accidental injuries received while on the job. The statutes generally may 



